C:‘ioa-OJ{LQJVT
THE COMPTHOLLER OENERAL

OQF THE UNITED STATES
WABMINGTON, D.C. 2805238

§276

FILE: B..191327 DATE: liovember B, 1978

MATTER OF:

Charles L. Mangeri--Retroactive substitutlion
of slck leave for annual leave
DIGEST: Employee entitles to use sick leave
recuested- that annual leave be charged
instead. Subsequently, employee desired
to retrcactively substitute sick leave
for the annual leave charged. Once annual
leave I8 granted, an employee nay not
thereafter have such leave chaiged .to
sick leave and be recredited with the
amount of annual leave previously chacged,

This action is at the request of Mr. Don Omans,

Authorized Certifving Officer, Natiunal Park Service,
Uu.S. Depaxtment of the Interior, for an advance decision
concerning the request of Mr, Charles L. Mangers to
substitute 208 hours of sick lvave for an equal amount
of annual. leave used during the 1976 lea-e year. Ve
understand that the purpose of this reauast is to make

_ ) the arnual leave available for restoration under Public

\ Law 93-181, aoproved December 14, 1973, 5 U.S8.C. § 6204/4)
(1976).

Mr. Omans states that the Park Service's investi-
gation revcaled that Mr., 'Mancers requestad annual leave
on October 11, 1976, because of a scheduled pnysxcal
examination. As a xesult of f£indings made‘at the exam-
inatii i, Mz, Mangers was reauired to be hospitallzed.
During the' pariod of hospitalization, he was carried
in an annual leave status, Coples of the leave cards
show ythat he returned to work from Novembe: 1, 1976,

H through November 26, 1976, but that-he aqaln was placed
[ on annual leave on November 29, 13 ¢ He remained

on annual leave until December 20, +976, when he

{ reguested that he be placed.on sick leave. While the
record is not clear, we assumeé that Mr. Mangers aqain

] requasted annual leave for the period beginning on
Novembexr 29, 1976.

Mr. Mangers explains the circumstances surrounding
his original reguest that he be placed on annual leave
at the time he was hospiialized, as follows:
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"When I first went into the Hospital

and when my condition was diagqnosed,

I, of course, had no idea as to what the

future might hold for me. We had risions

of long extended periods of hospiitalization/
incapacitation and were concerned that I

might run out of sick leave and be left

with no income. So, I asked initially that I be
placed on annual léave. Then in mid-December
‘when my condition waz still guite serious and with
an uncertain prognosis, I realized that 1if my
situation was indeed terminal, any ufused annual
leave would be paid to my survivors and that my
ceriod of illness was an aporopciate chargqe %o
sick leave. ~Accordingly, the period from
December 20 until I finally returned to duty

was charged aonropriately to sick leave.. But, I
had been charged with 208 hours of annual leave
prior to the chanqeover which was not restored.”

Mr. Omans states thar our decision 54 Comp. Gen 1086
(1975) appears to prohibit the retroactive subsLitut1on
of sick leave for annual 1eave.=Howﬂver, ‘he contends that
the present case is distinguishable beciuse Mr. Mangers
was not thinking in his best interest due to the serious
nature of his illness when he requested annual leave. Also,
he questions whether under the circumstances, Mr. Mangers
should have been carried in an annual leave status for
an extended period without seeking clarification from
the employee.

In 54 Comp. Gen 1086, sunxa, cited by Mr. Omans, we held

 that 2n employee who specifically reguests that he be charged

annual leave when he is entitied to use sick leave may not
retroactively have such leave charged to sick leave and

be recredited with the annual leave. Furthermore, in B-181087,
June 21, 1974, we stated:

“* * «[W)lhen an_employee has acceoted compensation
for a period of absence firom duty upon the basis of his
aporoved application for annual leave, wita a conseauent
charae aaainst accrued annual leave, the employee
must be regarded as having made his election, and the
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obligaticn of the United States having been

discharqed, such right and obllgation are

not subject to “hanqe unless a law or regqu-

lation haviny the force and effect of law

expressly provides thecefor."

i o . .

The record indicates tnat 'Mr. Mange.s made an election
to be chLarged annual leave to cover a:period of his illness.
The fact that in the long run, his election did not prove
.to be a judicious one is not a basis for a retroactive
substitution of sick leave for the annual leave charged.

"uixewiae, we do not find the fa-t that tha agency continued
"to “rry Mr . Mangers in -an -annual leave status without

reiVésting nei s firmation as being relevant in view of
M: . Wangers' statemept ae to why he initially requested

annual leave.

Acc ‘dlnqu we fxnd no” baSIS upon which to distinguish the
present case from our decislion in 54 Comp. Gen. 1086, supra.
The holdirg of that case serves to prohibit the retroactive
substiCution of sick leave for annua2l leave previously cnarged
to Mr, Mangers. Thus, the 208 hours of annual leave is
not available for ragtoration under 5 U.S.C. § 6304(d), supra.
See B-181087, supra.
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